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Passed by Shri. Uma Shanker, Commissioner (Appeals)

T Arising out of Order-in-Original No. MP/3960-3964/AC/2017-Reb fi=te: 12/01/2018 issued by A
Assistant Commissioner, Central Tax, Ahmedabad-South

4 arfereat 7 A wd war Name & Address of the Appellant / Rés‘pondent
: Halewood Laboratories Pvt. Ltd.
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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~ Revision application to Government of India :
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(i A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of-the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on- excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west régional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.8.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)-and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

‘Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) ~amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER IN APPEAL

M/s Halewood Laboratories Pvt. Ltd., 319, Phase-II, GIDC, Estate,
Vatva, Ahmedabad- 382 445 (hereinafter referred to as ‘appellants’) have
filed the present appeals against the Order-in-Original No. MP/3960-
3964/AC/2017-Reb -dated 12.01.2018 (hereinafter referred to as
‘impugned orders’) passed by the Asst. Commissioner, Central Tax, Div-I1I,
GST Bhavan, Ahmedabad (hereinafter referred to as ‘adjudicating

authority’).

2.  The facts of the case, in brief are that appellant has filed five rebate
claims u/r 18 of CER, 2002 r/w Notification No. 21/2004- CE (NT) dated
06.09.2004 seeking rebaté‘ of duty paid on inputs used in manufacture of
export goods namely Oral Rehydration Salts (S.H. 30049086) on which NIL
C. Ex. duty is leviable.

Sr. Name of Merchant Exporter ARE-2 AMOUNT
No./dt.

1 Biomatrix Healthcare P. Ltd. 23/28.03.17 |14189/-

2 Vaishali Pharma P. Ltd. 19/04.03.17 |42910/-

3 Nest Life Science P. Ltd. 10/19.10.17 | 116775/~

4 Caplin Point Lab Ltd. 17/30.01.17 | 37340/-

5 Biomatrix Healthcare P. Ltd. 20/14.03.17 | 7693/~
Total 218907

3. Whole claim was rejected by the adjudicating authority vide impugned
OI0. Being aggrieved with the impugned order, the appellants preferred an
appeal on 09.03.2018 before the Commissioner (Appeals), Central Tax,
Ahmadabad.

4, Personal hearing in the case was granted on 12.03.2018. Shree R.R.
Dave, Consultant appeared before me and reiterated the grounds of

appeal.

DISUSSION AND FINDINGS

5. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral/written submissions
made by the appellants, evidences produced at the time of personal
hearing.
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. 6. I observe that five claims filed has been rejected by the adjudicating
on following conclusion/observation-

a. It is declared in all ARE-2 at Sr. No. (d), that they would not claim
any drawback of export but they (merchant exporter) had
claimed the same from Customs authority as evident from
corresponding Shipping Bill (SB). As per rule 18, CER, 2002 r/w Noti.
No. 21/2002- CE(NT) r/w 19/2004- CE (NT) r/w para 1.5 of Part V of
chapter 8 of CBEC's Excise manual of supplementary instruction/w
section 142 of CGST Act, 2017, r/w Notification No. 131/2016-
Customs(NT) dated 31.10.2016 input stage rebate claim cannot be
claimed where finished goods exported under Claim of duty
Drawback.

b. In some Shipping Bill an attempt had been made to overwrite the
details of drawback with black ball point pen or whitener to hide the
details of drawback. Attempt has been made to conceal the writing in
some ARE-1 by whitener or overwriting. There is tempering of
documents. '

c. Transporter copy of Invoice and Mate receipts, claimed to submitted
has not been submitted.

d. Quantity of goods shown in ARE-2 are in Kgs where as it is shown as
pcs (pieces) in corresponding SB. Hence quantity could not be tallied
and verified.

e. Notification No. 44/2016- CE(NT) dated 16.09.2016 r/w circular No.
1047/35/2016-CX dated 16.09.2016 made certain changes in ARE-2
details requirément but appellant did not follow the said Notification

. and circular.

f. In ARE-2 No. 11/19.10.2016 there is no mention of SB 2704357 at
back side of ARE-2 and attempts have been made to temper the 5B
to hide the details regarding availment of drawback from customs.

g. Appellant did not replied to query memo nor attended any PH
granted

h. Following discrepancies found in documents-

ARE-2 Discrepancy found

23/28.03.17 | Customs endorsing at the back of ARE-1 was not
proper- name of officer and stamp missing.

Quantity in ARE-2, SB and invoice not matching.

19/04.03.17 | Excise invoice not submitted.
Bill of lading does not mention about correspond SB.
Quantity in BL and SB are not tallying. g

10/19.10.16 | Quantity in ARE-2 does not tally with invoice.
Dates of shipped on board (29.10.16) and dates
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sailing(29.10.16) of vessel precedes dates of sealing

of container by customs (31.10.16)

17/31.01.17 | Excise invoice not submitted.

ARE-2 quantity not tallied with SB.

BL quantity not tallied with SB quantity.
BL does not mention about SB details.

20/14.03.17 | Excise invoice not submi_tted.
Quantity AND description not tallied with SB

7. First I shall take ground “a” above taken by adjudicating authority to
reject the claim. Appellant is manufacturer of goods which are exported
through merchant exporter, who claimed drawback in Customs
Department, though it was specially declared in all ARE-2 at Sr. No. (d) of
Notification 21/2004- CE(NT), that “(d) We further declare that we
shall not claim any Drawback on export of the consignment covered

under this application”.

8. Appellant had contended that drawback should not have been given to
Merchant Exporter by customs, when it was specifically declared in all
ARE-2 at Sr. No. (d). This argument is no help to appellant as C. Ex.
Authority sanctioning the rebate has to see to it that all conditions,
including that mentioned at Sr. No. (d) of ARE-2, of Notification in respect
of “goods” exported are fulfilled are not?. Whole Notification No. 21/2004-
CE (NT) is with reference to “goods” only and ownership of goods or inputs,
or who shall file claim- i.e. manufacturer or Merchant Exporter- or who
shall claim drawback is not specified. That means that if drawback is
availed on “goods” exported then input stage rebate on that “goods” shall

not allowed. Double benefit to manufacturer on same “goods” by way of

input_stage rebate can not be granted on plea that Merchant exporter

should not have claimed drawback claim at customs. Conditions of said

notifications are therefore not complied, resultantly, rebate of duty paid on

input goods can not be granted.

9. Further, regarding documents verification discripency as stated at
above para 6(h), I see that appellant has not put forth any defense
regarding Non submission of transporter copy, mis-match of ARE-2
quantity that with corresponding SB /BL, non endorsement by customs,
shipping dates préceding the container sealing dates of customs
overwriting/ canceling writing with whiner on ARE-2, tempering of SB to
hide the details regarding availment of draw back from customs by
merchant exporter etc.. Such tempering of documents is not expected from

appellant.
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- 10. In view of above, appeal filed by the appellants is rejected and
impugned OIO is upheld.
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11. The appeals filed by the appellant stand disposed off in above terms.
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SUPERINTENDENT (APPEAL),

O CENTRAL TAX, AHMEDABAD
To,
M/s Halewood Laboratories Pvt. Ltd.,
319, Phase-II, GIDC, Estate,
. Vatva, Ahmedabad- 382 445

— Copy to:
| 1) The Chief Commissioner, Central Tax, Ahmedabad South .
2) The Commissioner Central Tax, CGST,Ahmedabad South.
O 3) The Asst. Commissioner, Central Tax, Div-III, Ahmedabad South
4) The Asst. Commissioner(System), Hq, Ahmedabad South.
5) Guard File.

\}%Xi File.







